mining operations ceased on December 14, 1984, and on
December 17, 1984, a reorganization took place and the mine
began functioning as a surface coal preparation facility.

Lady Jane asserts that in November of 1984, it was
notified that Mr. McCracken had Part 90 status.  After
Mr. McCracken was sampled for dust, it was determined there
was no need to transfer him.  On January 2, 1985, Mr. McCracken
assumed the position of coal sampler-surface.  Prior to the
closing of the underground mine, he had been outside shop fore-
man, but that position was eliminated as of December 14, 1984.
Prior to December 14, 1985, Mr. McCracken's rate of pay as out-
side shop foreman was $20.70 per hour and his rate of pay as
coal sampler was $10.78 per hour.  On January 11, 1984,
Mr. McCracken retired, choosing an early retirement with sever-
ance pay option.  On January 15, 1985, Mr. McCracken filed a
discrimination complaint with MSHA, and by MSHA letter of
April 16, 1985, to Mr. McCracken, it was determined that no
violation had occurred.  No appeal of that decision has been
taken.

Lady Jane points out that it was not notified of
Mr. McCracken's part 90 status until November of 1984.  How-
ever, in May of 1983, Mr. McCracken had been designated to
stay at Lady Jane as a sampler.  Under the circumstances,
Lady Jane maintains that it did not violate Part 90 in his
case by reducing his compensation upon transfer to the sam-
pler position because that designation had been made in May
1983, approximately 6 months prior to Lady Jane being noti-
fied of his Part 90 status.

Lady Jane points out that section 101(a)(7> of the Act
states in pertinent part that "any miner transferred as a
result of such exposure shall continue to receive compensa-
tion for such work at no less than the regular rate of_pay
for miners in the classification such miner held immediately
prior to his transfer."  However, in Mr. McCracken's case,
Lady Jane maintains that no transfer "as a result of such
exposure" ever took place.  In support of this argument, Lady
Jane points out that after it was notified of Mr. McCracken's
Part 90 status in November of 1984, he was sampled for dust
and MSHA was advised by letter of December 3, 1984, that he
was already working in an atmosphere which complied with the
reduced dust standard and there was no need to transfer him
from his outside foreman position.

Lady Jane concedes that there is a substantial differ-
ence in the pay rate of $20.70 an hour received by
Mr. McCracken while serving as an outside shop foreman, and
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